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(1) A lender's analysis of an obligor's ability to repay a rate spread home loan 
according to the loan terms and to pay related real estate taxes and insurance 
premiums shall be based on a consideration of the obligor's credit history, 
current and expected income, current obligations, employment status, and 
other financial resources other than the obligor's equity in the real property 
that secures repayment of the rate spread home loan. 

(2) In determining an obligor's ability to repay a rate spread home loan, the 
lender shall take reasonable steps to verify the accuracy and completeness of 
information provided by or on behalf of the obligor using tax returns, payroll 
receipts, bank records, reasonable alternative methods, or reasonable 
third-party verification. 

(3) In determining an obligor's ability to repay a rate spread home loan 
according to its terms when the loan has an adjustable rate feature, the lender 
shall take into consideration any balance increase that may accrue from any 
negative amortization provision. The lender shall calculate the monthly 
payment amount for principal and interest by assuming (i) the loan proceeds 
are fully disbursed on the date of the loan closing, (ii) the loan is to be repaid 
in substantially equal monthly amortizing payments of principal and interest 
over the entire term of the loan, with no balloon payment, and (iii) the 
interest rate over the entire term of the loan is a fixed rate equal to the fully 
indexed interest rate at the time of the loan closing, without considering any 
initial discounted rate. The "fully indexed interest rate at the time of the loan 
closing" is the interest rate that would have applied at the time of the closing 
had the initial interest rate been determined by the application of the same 
interest rate formula, (for example, an interest rate index plus or minus a 
margin) that applies under the terms of the loan documents to subsequent 
interest rate adjustments, disregarding any limitations on the amount by 
which the interest rate may change at any one time. 

(4) A lender's analysis of an obligor's ability to repay a rate spread loan may 
utilize reasonable commercially recognized underwriting standards and 
methodologies, including automated underwriting systems, provided the 
standards and methodologies comply with the provisions of this section. 

(c) No lender shall make a rate spread home loan to a borrower based on the value of 
the borrower's collateral without due regard to the borrower's repayment ability as of 
consummation, including the borrower's current and reasonably expected income, employment, 
assets other than the collateral, current obligations, and mortgage-related obligations. Without 
regard to whether the loan is a "higher-priced mortgage loan" as defined in section 226.35 of 
Title 12 of the Code of Federal Regulations, the methodology and standards for the 
determination of a borrower's repayment ability set forth in section 226.34(a)(4) of Title 12 of 
the Code of Federal Regulations and the related Federal Reserve Board's Official Staff 
Commentary on Regulation Z, as the regulation and commentary may be amended from time to 
time, shall be applied to determine a lender's compliance with this requirement. 

(d) The making of a rate spread home loan which violates subsection (b) or (c) of this 
section is hereby declared usurious in violation of the provisions of this Chapter. In addition, 
any prepayment penalty in violation of this section shall be unenforceable. However, an obligor 
a borrower shall not be entitled to recover twice for the same wrong. The Attorney General, the 
Commissioner of Banks, or any party to a rate spread home loan may enforce the provisions of 
this section. This section establishes specific consumer protections in rate spread home loans in 
addition to other consumer protections that may be otherwise available by law. A mortgage 
broker who brokers a rate spread home loan that violates the provisions of this section shall be 
jointly and severally liable with the lender. 

(e) The provisions of this section shall apply to any person who in bad faith attempts to 
avoid the application of this section by (i) dividing any loan transaction into separate parts for 


